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The amendment filed 8/8/01 is acknowledged. Claims 27-29, 3 1, 33 and 41-54 are being 
considered on the merits. 

Claims 1-26 and 34-36 are withdrawn from consideration as directed to a non-elected 
invention. 

Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless » 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or 
on sale in this country, more than one year prior to the date of application for patent in the United States. 

Claims 27, 28, 29, 37, 46, 54 are rejected under 35 U.S.C. 102(b) as anticipated by or, in 
the alternative, under 35 U.S.C. 103(a) as obvious over Parker et al . 

The claims are drawn to a granulated microbial composition which consists essentially of 
non-disrupted dead microorganisms.. 

The cited reference discloses a granulated microbial composition which appears to be 
identical to the presently claimed composition at least during some stage prior or during 
aggregation (see, e.g., Col. 2, lines 5-35) since it consists essentially of non-disrupted dead 
microorganisms which appear to be porous having an initial size of 5 to 20 ^m.. The referenced 
composition appears to be identical to the presently claimed composition and is considered to 
anticipate the claimed composition since it is disclosed as being obtained from the same class of 
microorganism and appears to have the same form as that of the composition claimed. 
Consequently, the claimed composition appears to be anticipated by the reference. 

In the alternative, even if the claimed composition is not identical to the referenced 
composition at least during some stage of the process with regard to some unidentified 
characteristics, the differences between that which is disclosed and that which is claimed are 
considered to be so slight that the referenced composition is likely to intrinsically possess the 
same characteristics of porosity as the claimed composition particularly in view of the similar 
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characteristics which they have been shown to share. Thus the claimed composition would have 
been obvious to those skilled in the art within the meaning of USC 103. 

Furthermore, the composition is claimed as a product-by-process. Since the Patent and 
Trademark Office is not equipped to manufacture products by the myriad of processes put before 
it and then obtain prior art products and make comparisons therewith, a lesser burden of proof is 
required to make out a case of prima facie obviousness for product-by-process claims because of 
their peculiar nature than when a product is claimed in the conventional manner. MPEP 2113. 

Accordingly, the claimed invention as a whole was at least prima facie obvious, if not 
anticipated by the reference, especially in the absence of evidence to the contrary. 

Claims 27-29, 31, 33 and 41-54 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Carduck et al taken with Parker et al and Dsiezak and further taken with Akimoto et al 
and Casey et aL . 

Carduck et al teach a composition consisting essentially of non-disrupted microbial cells 
from a biomass which appear to have the required porous structure and dry matter content (See, 
e.g., col. 5, lines 24-30). The reference differs from the claimed material in that the cells are not 
dead. However, Parker et al and Dsiezak adequately demonstrate that inactive yeasts are 
routinely used for nutritional purposes, for example (See, e.g.,Col. 2 and page 119, col. 3 et 
seq.). For example, in Dsiezak a process of pasteurization is used to inactivate the 
microorganisms. (See, e.g., page 119, col. 3, paragraph 2). 

Therefore, one of ordinary skill in the art would have a compelling motivation to alter the 
product of Carduck et al by killing the yeast by non-disruptive means such as pasteurization or 
UV radiation in order to obtain a more digestible product or a product suitable for extraction of 
desired compounds from the cells. It is noted that yeasts are a recognized rich source of vitamins 
and protein. It is submitted that the microorganisms obtained by Carduck et al have a structure 
that on drying allows isolation or extraction of a desired compound, such as vitamins from the 
cells with a solvent through pores and/or channels, whether the cells are dead or alive. 

The references differ from the claimed invention in the nature of the microorganisms 
involved and in the presence of specific compounds in these microorganisms. However, Akimoto 
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et al adequately demonstrate that Mortierella, also a yeast, are known to contain 
polyunsaturated fatty acids such as arachidonic acid which can be extracted with a solvent (See, 
e.g., Table 1), In addition, the reference discloses that Aspergillus is also a suitable source of 
compounds that can be extracted with a solvent. It is also noted that 

In addition, Casey et al adequately demonstrate that Pichia, also a yeast, are known to 
contain tetraacetylsphingosine (TAPS) which can be extracted with a solvent (See, e.g., page 3, 
lines 32 et seq.). 

Therefore, it would have been obvious to one having ordinary skill in the art at the time 
the claimed invention was made to modify the product of Carduck et al or the products of each 
of Parker et al and Dsiezak by selecting a other dried microbial granular product containing a 
useful chemical, such as further yeasts for fungi, including Pichia containing TAPS, as suggested 
by Casey et al or Mortierella or Aspergillus as suggested by Akimoto for the expected benefits 
of providing a valuable dried granular product which is stable and easy to handle from which 
desired chemical compounds are extractable through the pores. 

Thus, the claimed invention as a whole was clearly prima facie obvious, especially in the 
absence of evidence to the contrary. 

No claim is allowed. 

Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Irene Marx whose telephone number is (703) 308-2922. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael Wityshyn, can be reached on (703) 308-4743. The appropriate fax phone 
number for the organization where this application or proceeding is assigned is (703) 308-4242. 

Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the receptionist whose telephone number is (703) 308-0196 . 
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